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EDITORIAL NOTES. 


It was something unusual and a misfortune to the country that 
the Brandeis nomination to the United States Supreme Court was 
made the subject of a public hearing running along for months be- 
fore a committee of the Senate of the United States. It is equally 
unfortunate that the recommendation that Mr. Brandeis be con- 
firmed should have been made along partisan lines, the Democrats 
voting for confirmation and the Republicans against it. The Com- 
mittee should have heard complaints in executive session, and the 
result should have been reached, if possible, regardless of politics. 
Our own view is that of the “New York Times,” which forcibly ex- 
presses the fact that lawyers of the peculiarly strenuous character of 
Mr. Brandeis are better fitted to act in the halls of legislation, or, as 
an active attorney before the United States Supreme Court, than as 
a Judge upon the Bench. That Court has been, and properly is, a 
conservative body, unwilling to exercise prejudices or intensity of per- 
sonal feelings in the decision of causes. We think the nomination 
should not have been made in the first place, and, when made, should 
have been rejected without public hearings and the exercise of news- 
paper influence. 

In a recent issue of “The Docket” interesting information is 
given concerning the number of cases decided by the Appellate 
Courts of the country during the year 1914. The highest number 
was in Texas, where 1,841 cases are named, the opinions being de- 
livered by thirty Judges, whose average of sixty-one opinions con- 
tained an average of 2,241 words each. Missouri came next with 
1,180 opinions, and then follow Kentucky, with 913; Oklahoma, with 
741; Washington, with 720; New Jersey, with 607, etc. Pennsylvania 
had 502; Massachusetts 488 and New York 224. The average of 
opinions per Judge in New Jersey was twenty-five, and the average 
words per opinion 1,542. As a rule the opinions in New Jersey 
were shorter than those in other States. It would seem that an un- 
necessary number of cases are taken up for review in the highest 
Court in New Jersey, and we suspect the reason is that the Su- 
preme Court is not really the supreme tribunal, and that, because 
only a branch of the Court hears and decides on Appellate cases, 
there is always the desire on the part of the losing party before the 
Supreme Court to have the matter passed upon by the Court of 
Errors and Appeals. There ought to be one Supreme Court molded 
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after the desires of many of the lawyers of this State as expressed 
by a Constitutional amendment proposed several years ago, but 
which was never adopted. 


The city of Summit, through its Police Court, recovered fines 
from five defendant liquor dealers for violations of the city ordinance. 
lhe fines were paid and no protest was made at the time of payment. 
Subsequent to the imposition and payment of the fines a review of 
the convictions was held in the Union Common Pleas, and the con- 
victions were set aside. Thereupon an action was brought by the 
defendants to recover the fines paid to the city. In the Supreme Court, 
on May 12, it was held, Mr. Justice Black rendering the opinion, 
that “fines paid upon conviction for the violation of a city ordinance, 
subsequently set aside by the Appellate Court, cannot be recovered 
back, when such fines were paid without protest, and two forms of 
appeal were available to the defendants, as alternatives to paying 
the fines or serving time in jail.” The Justice continued: “The de- 
fendants had at least three courses open to them, in addition to the 
one which they pursued, namely, first, to pay the fines under pro- 
test; second, they might have taken an appeal and avoided the pay- 
ment of fines, under the Act of 1899 above cited; or third, to apply 
to the Court of Common Pleas under the Act of 1908. This was 
the action which they ultimately did take, but not until after they 
had paid the fines. The fines were paid July 9, and the proceedings 
were not questioned until July 17. The rule seems to be quite clear, 
but in its correct application there is some confusion. There is no 
case in our reports directly in point.” 


Recently the New Jersey State Association of County Tax 
Boards held its annual meeting, and some of the newspapers gave a 
fair resume of what was said and done. Since that meeting we 
are in receipt of the published “Proceedings of this Association” 
held at Trenton, June 22, 1915. If such “Proceedings” are to be 
published at all they should appear promptly and not one year after 
the time to which they relate, and when what was then done loses 
all its interest from the fact that a subsequent yearly meeting has 
been held, in which points of view in some respects entirely different 
have been put forth. Punctuality in the printing of public docu- 
ments ought to be an essential. 


The State of New York hhas recently issued its “Legislation 
Bulletin 41,” giving an historical summary of legislation in New 
York State looking toward the establishment of a system of mothers’ 
pensions. What is of peculiar interest in this “Bulletin” is a digest 
of similar laws in such of the other American States as have enacted 
them. There are now twenty-eight States having widows’ or moth- 
ers’ pension laws. The New Jersey law gives the pension only to a 
dependent mother who is a widow, unable to support and educate 
her children and maintain her home. She must have been a resident 
of the county for at least five years next preceding the application, 
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and the maximum age of the child to be considered is sixteen years. 
It is so in the States of New York and California. In various of 
the other States it is not required that the dependent mother be a 
widow. There, although a husband may be living, the mother may 
be entitled to a pension if the husband be insane, feeble-minded, 
blind, an inmate of a penal institution or a deserter, etc., some or 
all of these conditions being incorporated in various State statutes. 
Our New Jersey law is a good one so far as it goes, but those having 
an interest in the subject should carefully look into the provisions 
of other States to see if some of them may not be incorporated 
in ~~ New Jersey statute, and the cause of humanity thereby ad- 
vanced. 





CHURCHILL v. STEPHENS. 
(New Jersey Supreme Court, at Chambers, May 1, 1916). 


Practice— Motion to Strike Out Defenses—Suit for Negligence— Workmen’s Compensation 
Act— Fellow-servant Law. 


Case of Edwin J. Churchill against William E. Stephens. On 
motion to strike out the third, fourth and fifth separate defenses to 
the answer, argued before Justice Parker, at Jersey City, April 22, 
1916. Memorandum of decision. 

Mr. John D. Pierson (Pierson & Schroeder) for the motion. 


Mr. J. Raymond Tiffany (Weller & Lichenstein), contra. 


PARKER, J.: The third separate defense is a general allega- 
tion that the statute of limitation has run. Counsel abandons this 
and there is no objection to striking it out, and that course will 
therefore be taken. 

The fourth separate defense is that defendant will object at 
the trial of the above cause, that the complaint discloses no cause of 
action against the defendant. The argument made in support of 
this defense seems to be comprised in that made in support of the 
fifth separate defense, and will therefore be treated in connection 
with that. 

The third separate defense requires a general statement of the 
subject matter of the complaint. 

Plaintiff’s allegation is that he was employed by a certain- 
named corporation, and that the defendant was also employed by 
the same corporation as foreman-superintendent, and directed the 
work done by plaintiff and others; and that, on March 4th, 1914, 
plaintiff and the defendant (and I suppose other workmen) were 
engaged in welding a new end on the rudder of some vessel, and 
that by reason of the defendant’s negligence in the superintendence 
of certain rigging and appliances intended to be used in this work, 
the appliance gave way, and as the result thereof plaintiff was in- 
jured. It will be observed, therefore, that in this action plaintiff is 
suing his former foreman for damages by reason of negligence of 
said foreman in the performance of work in which they were both 
engaged for a common master. 

Now, the fifth separate defense is that the Court has no juris- 
diction of the subject matter, because, if any cause of action arises 
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by reason of the facts alleged in the complaint, such action should 
have been brought under the Act commonly known as the Work- 
men’s Compensation Act of 1911. 

The argument made by defendant in support of this paragraph 
of his answer is a simple one. It is that the relation of master and 
servant being shown, the Workmen’s Compensation Act of 1911 and 
supplements applies, and the right of the injured employé is con- 
fined to compensation from his master under the terms of the Act. 
To this the plaintiff responds that, by section 23 of the Act, as 
amended by chapter 174 of the Laws of 1913, it is provided, among 
other things, that, “Where a third person or corporation is liable 
to the employé or his dependents for an injury or death, the existence 
of the right of compensation from the employer under this statute 
shall not operate as a bar to the action of the employé or his 
dependents, nor be regarded as establishing a measure of damage 
therein.” 

The defendant rejoins that the language “third person or cor- 
poration,” taken in conjunction with other provisions of the Act, re- 
quires a construction which would lead to the conclusion that this 
defendant was not a third person within the intendment of the Act. 

I think that, assuming the facts stated in the declaration to be 
true, as we must on such a motion as this, it is quite plain that the 
foreman would, under our decision, be held to be a fellow-servant 
for the purpose of recovery at common law against the master. 
Whether this be so or not, the question to be determined is whether 
he is a third person in the intendment of the Act. My conclusion 
on this motion is that a fellow-servant is such a third person. At 
common law, although an action would not lie against the employer 
by reason of the negligence of the fellow-servant, it is quite plain 
that an action would lie against the fellow-servant for such negli- 
gence, and the reason why there are not more cases of this character 
in the books is the obvious one that the fellow-servant has usually 
not been financially responsible for the damages. A third person 
for the purpose of an action is, | should say, anyone not a party to 
the action. A third person for the purposes of a contract is anyone 
who is not a party to the contract; certainly one who is neither a 
party nor a privy to the contract. Now, in the contractual relation 
of master and servant, I think it cannot be said that a fellow-servant 
is either a party or a privy to that contract; and it is upon the con- 
tractual relation of master and servant that the Workmen’s Com- 
pensation Act is based. In fact it creates a contractual relation, or at 
least the irrebuttable presumption of such a relation that renders the 
employer liable in a contract sense for any injury to the servant aris- 
ing out of and in the course of his employment, whether such injury 
resulted from the negligence of the employer or not; whether it 
resulted irom the negligence of the fellow-servant or not; and purely 
from the fact of the injury, that the injury arises out of and in the 
course of the employment. I am unable to see how a fellow-servant 
can be regarded as within the scope of this contractual relation in 
any sense. The present action is based upon a claim of negligence, 
and negligence on the part of the party who was not in any way 
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legally concerned in the question of compensation, except so far as 
brought in by the statute which provides that where there is a re- 
covery against a third person or corporation, such recovery operates 
pro tanto to relieve the employer under the Compensation Act. This, 
however, is beneficial to the employer and not to the third person, 
who, consequently, is in no way interested in the right of recovery 
against the employer under the Act, or in the amount of such re- 
covery. 
[ think it is fairly plain that the Legislature, by the term “third 
person,” intended to include fellow-servants and immediate super- 
intendents in the work of doing the master’s business, who, under 
our law, are also fellow-servants; and consequently the motion to 
strike out the fifth separate defense must be granted. 

What has been said seems to cover also the fourth separate de- 
fense, which will be struck out with the fifth. 





IN RE ESTATE OF MILLIGAN. 


(Essex Orphans’ Court, May 10, 1916). 
Distributive Order—Share of Deceased Brother or Sister—Construction of Statute. 


In the matter of the Estate of Fannie Milligan, deceased. On 
petition for order of distribution. Ex parte application. 


Mr. Philip Goodell, proctor. 


OSBORNE, J.: The petition in this matter was filed by Ralph 
T. Crane as administrator of the estate of Fannie Milligan, deceased, 
and prays for an order of distribution. 

The petition recites that Fannie Milligan died a resident of the 
county of Essex on the 26th day of April, 1915. She was a widow, 
leaving neither children, descendants of children or parents sur- 
viving her. She was survived by a sister, Mrs. Elizabeth T. Crane, 
of Montclair, New Jersey, and by William Stevens and Elizabeth 
Stevens, Toronto, Canada, children of Mary Ann Stevens, a deceased 
sister, by Mrs. Clara Franklin, of Toronto, Canada, and Frank T. 
Thompson (known as Turner), of Buffalo, New York, the daughter 
and grandson respectively of William Thompson, a deceased brother, 
and by Robert Cassidy, Ellen Cassidy, and Mrs. Eliza Sautter, all 
of Buffalo, New York, children of Hannah Cassidy, a deceased half- 
sister, and no other nephews, nieces, grandchildren or other descend- 
ants. 

The question arises whether the children of deceased brothers 
and sisters take under the statute as it existed at the time of her 
death. In 1914, Section 168 of “An Act respecting the Orphans’ 
Court, and relating to the powers and duties of the Ordinary, and 
the Orphans’ Court and Surrogate (Rev. of 1898),” 3 Comp. States. 
p. 3874, was amended as follows: 

168. “After executors or administrators shall have legally ac- 
counted for the goods and chattels and credits of the deceased, the 
Orphans’ Court of the proper county shall, by a decree of distribu- 
tion, order a just and equal distribution of the personal estate whereof 
any deceased shall die intestate, which may remain after the payment 
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of debts, funeral charges and just expenses, among the husband or 
widow as the case may be, and children, or deceased children’s 
children, if any such there be, or otherwise to the next of kindred 
to the intestate, in equal degrees, or legally representing their stocks, 
each according to his or her respective right, pursuant to the laws 
in such cases, and the rules and limitations hereinafter set down and 
the persons entitled to such distribution shall have their remedy at 
law, in cases of non-payment, for the recovery of the same, against 
the executor or executors, administrator or administrators, so ac- 
counting, saving to everyone supposing himseif, herself, or them- 
selves aggrieved, his, her and their right of appeal.” 

And Section 169 was amended to provide: 

IV. “If there be no husband or widow, child or any legal repre- 
sentative of any child, nor a parent, brother or sister, then all of the 
estate to be distributed equally to the next of kindred in equal degree, 
of or unto the intestate and their legal representatives as aforesaid.” 

It will be observed that paragraph 4 of section 169 omits to 
provide that the share of a deceased brother or sister shall go to the 
legal representative of such brother and sister, as was the case in the 
statute amended. This omission is inconsistent with the provisions 
of section 168 above referred to, as well as the similar provisions in 
paragraphs 1, 2 and 3 of the same Act, and is so manifestly due to an 
inadvertence on the part of the draftsman of the Act as to make it 
apparent that it was unintended. 

I therefore find that the legal representatives of the deceased’s 
brothers and sisters are entitled to take under the statute of 1914, 
and a decree will be entered accordingly. 





THOMAS v. MECRAY. 
(Burlington Common Pleas, May, 1916). 
Judgment and Execution— Will—Trust Fund and Income Thereof—Receivership Denied. 


Case of Anna F. Thomas, plaintiff, against James M. Mecray, 
defendant. On petition for receiver. 


Mr. Edward I. Berry for plaintiff. 
Mr. Ralph W. E. Donges for defendant. 


LIPPINCOTT, J.: A petition Has been filed by Anna Ff 
Thomas, plaintiff, in the above-stated cause, praying for an order 
appointing a Receiver pursuant to the provisions of Chapter 115 of 
the Laws of 1915. 

A stipulation has been entered into between counsel for the 
respective parties that the following are the facts in the above matter: 

1. That on the 10th day of July, 1915, the plaintiff herein re- 
covered a judgment against the defendant herein, in the Burlington 
County Court of Common Pleas, for the sum of $838.66 and costs of 


suit. 


2. That upon said judgment execution was issued to the sheriff 
of Burlington county, who, on the 7th day of September, 1915, as 
appears by said execution, levied and took “all the right, title and 
interest, legal, equitable or otherwise, of James M. Mecray, of, in and 
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to the property and estate of Lydia B. M. Sickler, deceased, in the 
hands of Joshua E. Borton, executor and trustee,” and that the said 
writ has since been returned unsatisfied. 

3. That the whole amount of said judgment, together with in- 
terest thereon, remains due and unpaid. 

4. That on the 26th day of January, 1915, Lydia B. M. Sickler, 
the mother of the defendant, died leaving a will, a copy of which is 
annexed to the stipulation and forms a part thereof, which will 
was duly probated on the 6th day of February, 1915, and Joshua 
E. Borton, named in said will as executor and trustee, has since 
entered upon his duties as such executor and trustee. 

5. That on the 23d day of February, 1915, an inventory was filed 
in said estate, in which the personal property of said estate was 
valued at $18,731.97, exclusive of household goods, wearing apparel 
and jewelry. 

Under the provisions of the will of Lydia B. M. Sickler, deceased, 
the testatrix, after directing her just debts and funeral expenses to 
be paid, and bequeathing to her husband the sum of one hundred 
dollars, and giving all her household goods and wearing apparel and 
jewelry to her three children, gave, devised and bequeathed all the 
balance of her estate, real, personal or mixed, to the following 
persons, in equal portions: one of said portions to her daughter, 
Julia E. Hill; one of said portions to her daughter, Nancy L. M. 
Bartlett ; and the remaining one-third portion unto Joshua E. Borton, 
in trust, to pay the net income from that portion of her estate so 
held in trust by him to the defendant, James M. Mecray, for and 
during the term of his natural life. 

Under the provisions of said will, the defendant, James M. 
Mecray, will at no time become entitled to any part of the principal 
of the said trust fund. It is admitted by counsel that the income 
payable to the defendant, James M. Mecray, from his mother’s 
estate, is less than $18.00 per week, and, therefore, the plaintiff is 
not entitled to an order under Chapter 266 of the Lawsof 1915, and, 
in fact, has not made application for such an order, but requests the 
appointment of a Receiver under the provisions of Chapter 115 of 
the Laws of 1915. 

It appears by the stipulation of facts that, under the execution 
obtained by the plaintiff against the defendant, the sheriff of Bur- 
lington county levied upon and took “all the right, title and interest, 
legal, equitable or otherwise, of James M. Mecray, of, in and to the 
property and estate of Lydia B. M. Sickler, deceased, in the hands 
of Joshua E. Borton, executor and trustee,” and the plaintiff insists 
that she has the right under the levy so made, under the provisions 
of the first and second sections of Chapter 115 of the Laws of 1915, 
to collect the income from the trust fund in the hands of Joshua E. 
Borton, trustee, under the will of Lydia B. M. Sickler, deceased, the 
mother of the defendant, James M. Mecray, now due and which 
shall from time to time become payable to the defendant under the 
provisions of the said will. 

Sections 1 and 2 of Chapter 115 of the Laws of 1915 provide as 
follows: 
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“1. Rights and credits of the defendant in execution or if de 
fendant be sued in a representative capacity, within his custody or 
control as such representative, may be levied upon, taken and sold 
or collected by virtue of said execution. 

“2. The term ‘rights and credits’ includes all rights and credits 
which may be attached by writ of attachment against non-resident 
debtors, and also includes rights and credits of an equitable nature, 
except such trust funds as are now exempt by law.” 

The contention of the plaintiff is that, under the case of Bau- 
mann v. Ballentine, 76 N. J. L. 91, income from a fund held by 
trustees under the provisions of a will, which income is directed to be 
paid to the debtor absolutely, is attachable, and that, therefore, under 
the admitted facts in this case, the income which is payable to the 
defendant, James M. Mecray, under his mother’s will, may be levied 
upon on execution under the provisions of Chapter 115. 

By a careful examination of the case of Baumann v. Ballentine, 
however, we find that the income of the trust fund which was pay- 
able to the defendant, Ballentine, in that case, was not attachable as 
“rights and credits” of the defendant, Ballentine, but that said in- 
come was attachable as a legacy in the hands of a trustee under the 
authority of section 5 of the Attachment Act (Comp. St., page 136). 

Prior to the revision of the Attachment Act in 1901, it was pro- 
vided that any legacy or distributive share of an estate in the hands 
of an executor or administrator might be attached and taken by 
virtue of an attachment issued in pursuance of the Act, against the 
legatee or next of kin for his debt, but in the revision of the Attach- 
ment Act in 1901, it was provided that any legacy or distributive 
share of an estate in the hands of an executor, administrator or trus- 
tee, might be attached in an action against the legatee or next of kin, 
for his debt, and it was by reason of this change that it was held, in 
the case of Baumann v. Ballentine, that the income in the hands of 
the trustee might be attached, but it was attached as a legacy and 
not as “rights and credits” of the defendant. 

In the case of Woodward vy. Woodward, 9 N. J. L. 115, it was 
held that in attachment, the sheriff could only levy upon common law 
rights, and in the case of Thorn vy. Wright, which is referred to in a 
note under the case of Woodward v. Woodward above cited, it was 
held that a legacy was not such a property and right as might be 
attached by virtue of the Attachment Act, for the word “rights” 
as used in the statute meant only legal rights, and it is quite clear 
that up to the time of the revision of the Attachment Act in 1991, 
income in the hands of a trustee could not be attached under a writ 
of attachment issued against a cestui que trust, and even after the 
revision of 1901, it could not*be attached as “rights and credits” of 
the cestui que trust. but as a legacy in the hands of the trustee 
payable to the cestui que trust. 

By a close examination of Sections 1 and 2 of Chapter 115 of 
the Laws of 1915, it is clear that it was intended that income from 
trust funds could not be levied upon, taken and sold, unless the 
income was in excess of $4,000 per annum, in cases where the trust 
has been created by or the fund held in trust has proceeded from 
some other person than the debtor himself. 
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By Section 2 it is stated that the term “rights and credits” as 
used in Section 1, includes all rights and credits which may be at- 
tached by writ of attachment against non-resident debtors, but these 
rights and credits are legal rights and credits, as contrasted with 
equitable rights and credits, as is shown by the fact that Section 
2 further states that the term “rights and credits” also includes 
rights and credits of an equitable nature, except such trust funds as 
are now exempt by law. 

The whole of Section 2 must be construed together, and it is 
clear, from an examination of the whole of Section 2, that the clause 
“rights and credits which may be attached by writ of attachment 
against non-resident debtors” is not intended to include rights and 
credits of an equitable nature, and that rights and credits of an 
equitable nature which are mentioned later in that section, are not 
intended to include income from trust funds of less amount than 
$4,000 per year, where the trust has been created by or the fund held 
in trust has proceeded from some other person than the debtor him- 
self, because “such trust funds as are now exempt by law” are 
specifically and expressly excepted from the operation of the Act. 

That, at the time of the passage of Chapter 115 of the Laws of 
1915, the income from trust funds to the extent of $4,000 per year 
was specifically exempted by law in cases where the trust has been 
created by or the fund held in trust has proceeded from some other 
person than the debtor himself, is clear by an examination of Sec- 
tion 30a of “An Act respecting executions” (Comp. St. page 2254), 
and by an examination of Section 73 of “An Act respecting the 
Court of Chancery” (Revision 1902), Comp. St. page 437. 

It further appears, from an examination of Section 10 of Chapter 
115 of the Laws of 1915, that it was not contemplated that a levy 
should be made on income from such trust funds where such income 
amounts to less than $4,000 per year, because in Section 10 it is 
provided that, in case it shall be made to appear by affidavit that a 
judgment debtor is entitled to, or is in receipt of an income other 
than from such trust funds as are now exempt by law, the Court, 
or a Judge thereof, may make an order requiring the defendant to 
show cause why he should not be ordered to make payment at stated 
periods in installments (and upon such terms as the Court or Judge 
may direct) out of such income on account of the execution. 

In this Section 10, as in Section 2, trust funds exempt by law 
are specifically exempted. 

My conclusion is, therefore, that the levy made by the sheriff 
of Burlington county on the 7th day of September, 1915, upon “all 
the right, title and interest, legal, equitable or otherwise, of James 
M. Mecray, of, in and to the property and estate of Lydia B. M. 
Sickler, deceased, in the hands of Joshua E. Borton, executor and 
trustee,” could not and did not include the income from the trust 
fund in the hands of Joshua E. Borton, trustee under the will of 
Lydia B. M. Sickler, deceased, which was under the terms of said 
will, payable to the defendant, James M. Mecray. 

The prayer of the petition for the appointment of a Receiver 
will therefore be denied, and the petition will be dismissed, but with- 
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HANSEN v. BRAUN & STEWART CO. 


(Essex Common Pleas, March, 1916). 
Workmen’s Compensation Act— Death _” ~.te After Remarriage of 
idow. 


Messrs. Pierson & Schroeder for petitioner. 
Messrs. Lindabury, Depue & Faulks for respondent. 


OSBORNE, J.: The petition in this case was filed by Ellen 
Olsen Hansen, as administratrix of Alf Olsen, deceased, against the 
respondents for compensation under the Workmen’s Compensation 
Law. The facts of the case are undisputed and are in substance as 
follows: 

Alf Olsen, on the 27th day of December, 1911, while in the em- 
ployment of the respondents, received injuries by an accident aris- 
ing out of and in the course of his employment, which resulted in 
his death a few days later. At the time of the accident he was in 
receipt of wages at the rate of $21 a week. He left no dependent 
surviving him except his widow, the petitioner herein, to whom let- 
ters testamentary were issued. The respondent, admitting its liabil- 
ity, made payments to her as a dependent under the Workmen’s Com- 
pensation Act at the rate of $5.25 a week, up to November 11, 1914. 
On November 25, 1914, the petitioner was married to her present 
husband, Harold Hansen, with whom she is now living and by whom 
she is now supported. 

The respondents admit their liability to make compensation 
payments up to the date of her remarriage, but contend that she is 
not entitled to receive compensation payments beyond that date, on 
the theory that upon her marriage to Hansen she ceased to be a 
dependent entitled to compensation within the meaning of the Act. 

The foregoing facts being admitted, the only question for de- 
termination in this case is whether the widow, under the Act of 1911, 
is entitled to receive compensation payments for the full period fixed 
by the statute, notwithstanding her remarriage. 

It will be observed that the accident occurred prior to the Act 
of 1913, which specifically holds that compensation payments shall 
cease upon the remarriage of the widow. 

The petitioner contends that the right to receive payments be- 
came vested immediately upon the death of the employe, and that 
she cannot be divested of that right by her subsequent remarriage. 
In support of this contention petitioner refers particularly to the 
English case of Darlington v. Boroski, 9 Minton-Senhouse Work- 
men’s cases, p. 1, and the later case of United Colleries v. Hendry (or 
Simpson), 2 Butterworth’s @ompensation cases p. 308, which hold 
that the right to compensation payments become vested at the time 
of the death and survives to the legal personal representatives of the 
dependent. United Colleries v. Hendry was decided in House of 
Lords, and apparently settles the question in England, but the inter- 
esting dissenting opinion of Lord Dunedin is more in conformity 
with what I conceive to be the correct interpretation of the law. 
He says: “The Act was passed in order to treat as an expense of 
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roduction the sum necessary to compensate a workman during his 
disablement or his true dependents after his death.” 

It will be observed by reference to the language of the Act of 
1911 that, in case of death, compensation shall be computed on the 
basis of actual dependents, and if there is a widow alone, on the 
basis of twenty-five per cent. of wages, and be distributed accord- 
ing to the laws of the State providing for the distribution of personal 
property of an intestate decedent, unless decedent has, in fact, left a 
widow. This might be construed as indicating that the right to these 
compensation payments passed to the legal representative of the 
deceased workman, but such a construction is entirely contrary to 
the very nature and purpose of the Act, which, of course, was to pro- 
vide for payments to take the place of the earnings of the injured 
workman, if alive, or to be for the benefit of his actual dependents, 
if dead, during that temporary period of readjustment made necessary 
as a result of the accident. The burden of industrial accidents being 
placed upon the industry, through the employer, it is inconceivable, 
and would be manifestly unfair, that this burden should be imposed 
for the benefit of those who were not, in fact, dependents. It is clear- 
ly the intent of the Act to compensate someone who has suffered loss 
by the accident, either the workman himself or those actually de- 
pendent upon him. 

“Dependents are not executors, they are not even a class known 
to the law, but they are a class created, so to speak, and defined by 
the statute. . . . My view is that the whole position is statutory 
and anomalous, and that there is in the proper sense no vested right 
conferred, but merely a right to take proceedings of a certain kind 
which will result in the recovery of money.” Lord Dunedin in 
United Colleries v. Hendry, supra. 

The right to receive payments is conditioned upon a continuing 
state of dependency unless commuted by order of the Court under 
the statute. 

As to payments which have become due by the terms of the Act 
or by judicial order, the defendents have, no doubt, a vested interest 
in these, but I cannot conceive that they can have a vested interest in 
payments which have not become due. Furthermore the Legislature 
has taken this view of the matter by the passage, in 1913, of an 
amendment which expressly provides, as I have already indicated, 
that compensation payments shall cease upon the remarriage of the 
widow or the death of the dependent. 

In view of this situation I am of the opinion that, as to the 
compensation payments accruing before the date of the marriage, 
the petitioner being then a dependent, is entitled to receive the same. 
Upon her remarriage she ceased to be a dependent within the mean- 
ing of the Act, and has no right to compensation thereunder. 





Diversion by a common proprietor of water from a running 
stream or a lake is presumed in Kennedy v. Niles Water Supply Co. 
(Mich.) 43 L. R. A. (N. S.) 836, to be injurious to the other pro- 
prietors, and therefore adverse, so as to ripen into right if continued 
for the statutory period. 
















































THE NEW JERSEY LAW JOURNAL. 


BODEWIG v. HUBERT. 


(Morris Common Pleas, January 24, 1916.) 
Workmen's Compensation Act—Injury From Severe Burns— Permanent Natuwre— Cause 
Compensation. 
Case of Alfred Bodewig, Petitioner, against Conrad Hubert, Re. 
spondent. Petition filed under Workmen’s Compensation Act. 


Mr. Henry P. Bedford (Beecher & Bedford) for Petitioner. 
Mr. Jacob Schneider for Respondent. 


SALMON, J.: The petitioner was employed by the respondent in 
April of 1913, as a chauffeur and mechanician. On March 4, 1914. 
petitioner was injured. On the last-named date petitioner was er- 
gaged in a small pump-house upon the premises of respondent, wherein 
he had installed a gasoline motor engine taken from the chassis of an 
automobile. The motor had been so erected by petitioner in said 
pump-house and connected with the water-pumping apparatus, and, 
while the process of pumping was in progress, petitioner was found by 
a neighbor lying over and against the motor in a state of unconscious- 
ness, the right side of the face of petitioner being severely burned and 
in direct contact with the cylinder jacket of the motor. The said 
neighbor unloosened one of the hands of petitioner, which was gripped 
to the gasoline regulator (in the process of extricating the petitioner 
his rescuer suffered some burns from the said motor), and, on being 
thus freed, petitioner became conscious and immediately proceeded to 
revive, and was taken by his rescuer to the garage of respondent, upon 
the premises of the latter, and later, on the same day, removed to a 
hospital for treatment, remaining there until March 23, following; and 
again was a patient in said hospital from April 27 to May 11, follow- 
ing; and still again from July 20 to July 26, 1914. The injuries sus- 
tained were evidenced by pain and a shocked condition attributable to 
the burn on the side of petitioner’s face, which was very extensive. A 
portion of the ear and the cheek, from the lobe of the former to the 
mouth and up as far as the molar bone was burned, the injury extend- 
ing downward to the rear end of the lower jaw and forward to the 
mouth and an inch below it, and then back along the lower jaw and to 
the ear again. The burn was known as one of the “third degree,” 
being through the skin and muscles of the jaw and cheek. The right 
eye was closed and swollen; the upper and lower jaws were disabied, 
so far as their movements were concerned. Moreover, the lobe of the 
ear was entirely burned away, and the salivary duct was burned in two, 
causing a leak in the said duct. Petitioner’s mouth was made crooked. 
being drawn to the side, and the two angles of the mouth were ona 
different plane, and, in genéral, the muscles of the right side of the 
petitioner’s face were destroyed to a large extent, the function of these 
muscles being the movement of the right side of the jaw and their 
assistance in mastication and in speaking. They also control the ad- 
vancing of the jaw, pulling it back, as well as a rotary movement 
thereof. The lips of petitioner have suffered interference, as they can- 
not be opened as far as before the injury, and also respecting theif 
movement from side to side as well as up and down. With the loss of 
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muscles the nerves were also affected, some being totally destroyed in 
the region of the injury. 

By stipulation it is agreed that the facial disfigurement of the 
petitioner is of a permanent nature. 

Petitioner complains of his eyesight being affected when working 
or reading. He also complains of his disability to masticate food; 
that his mouth is sensitive; that he cannot use the right side of his 
mouth in chewing; that it, therefore, takes longer to eat; that his 
general health, because of constipation induced by his injuries, has be- 
come impaired; that he tires quickly and is unable, as before, to do 
concentrated work or manual labor. It is found that petitioner has 
suffered temporary disability from the accident in question, which re- 
sulted in his personal injuries, up to December 1, 1914, at which time 
it appears he was able to go out and go to work. 

The respondent contends there is no liability upon him; that the 
proximate cause of the accident was not in the work or labor which 
petitioner was performing; that the fall of the petitioner upon the 
motor was not caused by the work which he was then engaged in; and 
that the accident did not arise out of and in the course of the employ- 
ment. Respondent also questions the extent of the injuries and the 
length of time of the disability; also denies the amount of wages 
alleged by petitioner as obtaining between the latter and the re- 
ssondent. However, the respondent admits actual notice and knowl- 
edge of the accident complained of; also admits payments of one hun- 
dred and eighty-nine dollars, but insists that such payments were 
made under mistake of fact, and because petitioner misrepresented the 
facts concerning the occurrence of said accident. 

Going to the cause of the injuries in question, it seems clear, with- 
out a peradventure of a doubt, that the agency causing the injury is 
very manifest, although it may be a matter of conjecture as to just 
what cause or causes contributed to or accounted for the apparent 
lapse of the petitioner into unconsciousness, which unconsciousness 
very likely caused the fall of the petitioner upon the superheated 
motor. The agency of the injury was the latter, which, as can be 
easily appreciated, was a very physical thing, and moreover was ex- 
actly the particular piece of machinery with which petitioner’s em- 
ployment was directly connected. It may be true that in all probabil- 
ity the accident would not have happened had it not been for the 
peculiar circumstances of the employment of petitioner at the time of 
injury. The risk of being burned and consequently injured, under 
such circumstances, was a risk reasonably contemplated by the peti- 
tioner when entering the employment. The accident happened to the 
petitioner when, most evidently, he was actually engaged in discharg- 
ing his duties. It is found, therefore, that the case at bar comes 
squarely within the provisions of the Workmen’s Compensation Act. 

Respecting the extent of the injuries and the basis of compensa- 
tion, it has been heretofore observed that the temporary disability tor 
which compensation should be allowed extended from March 18, 1914, 
to December 1, 1914. In this connection it appears that the medical 
and hospital services and medicines, during the first two weeks after 
the injury, were furnished or paid for by the respondent. 
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There is also disability partial in character but permanent in qual- 
ity, and compensation should be based upon the extent of such disabil- 
ity. The situation is unusual, if not unique. The personal appear- 
ance of the petitioner has been greatly prejudiced, unquestion bly, 
However, in this connection it is found that he is rather to be classed 
as a mechanic than as a chauffeur, and, this being so, the element of 
his personal appearance is not so important. It is found that peti- 
tioner was employed by respondent principally because he was a 
mechanic; his experience and his services previously had been more 
as a machinist than as a chauffeur, and his education as well, which 
was not by any means scant, was along the lines of technical training 
purposed to fit him for mechanical pursuits. At the time of his em- 
ployment with respondent, petitioner, who is twenty-nine years of 
age, had been in the United States a period of upwards of two years, 
and during that time he had served but five months as a chauffeur. 
He had worked in a mechanical capacity for various concerns prior to 
and after his five months’ service as chauffeur, which antedated his 
engagement by the respondent. No provision is specifically made in 
the Act for disfigurement, so that it appears necessary that there must 
be either a loss or an impairment, or both. The disability is not so 
much, if at all, in failing to obtain employment, as it is in the se 
of the employé to execute his work. In DeZeng Standard Co. 
Pressey, 86 New Jersey Law 469, 92 Atl. 278, it is said that the expres 
sion “disability” in the Act refers to the loss of a member or a func- 
tion, rather than to a loss of earning power. 

The permanent disability in this case concerns the movement of 
the jaws of petitioner, and his power of mastication, some difficulty in 
his power of speech, his impaired eyesight, and his depreciated gen- 
eral vigor due to the faulty, or lack of, nutrition to his body because 
of this defective mastication process. The extent of this disability is 
found from the whole circumstances in which the petitioner is left re- 
specting his condition from all of the evidence in the case, and is to the 
extent of fifteen per cent. of a disability total in character and perma- 
nent in quality. Therefore, he should be paid compensation during 
the period of fifty-five weeks. 

At the time of employment of petitioner the money value of his 
board and lodging was, in substance, fixed by the respondent and pett- 
tioner at the sum of thirty dollars. The testimony of petitioner upon 
the compensation feature of his hiring is this: “I said to Mr. Hubert 
I was used to getting one hundred dollars. He said he couldn’t pay 
me that much cash, and I said, ‘How much can you give me?’ He said, 
‘Well, I will give you sevent* dollars and your board and lodging.’ | 
said, ‘I will agree to that. It will amount to the same.’” The fe- 
spondent denies any agreement to fix the value of the board and lodg- 
ing, and testifies that he believes the petitioner did not ask him for 
wages of one hundred dollars, and further testifies that he does not 
think petitioner asked him for anything more than the sum of seventy 
dollars, which respondent testifies he offered petitioner. Further, re- 
spondent states, when he offered petitioner seventy dollars, he, re- 
spondent, stated to petitioner: “You will have board and room right 
with us.” Respondent admits, however, that something may have 
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been said concerning the contract of hiring other than the sum of 
seventy dollars as the compensation thereof, but, to use respondent's 
words: “I (respondent) don’t believe anything was said referring 
directly to what you call ‘the value of the board,’” etc. After 
a careful study of respondent’s testimony and a review of the 
whole evidence on the question, it is not too much to conclude that the 
history of the hiring as given by the petitioner is within the limits of 
reasonable probability, and that, as a matter of fact, the money value 
of petitioner’s board and lodging was agreed upon at the time of em- 
ployment. The evidence is sufficient to show a situation wherein the 
wages of petitioner were agreed to be one hundred dollars per month, 
made up of seventy dollars in cash and thirty dollars in board and 
lodging, the money value of which the parties fixed and agreed upon. 
The weekly wage would be approximately twenty-three dollars ; there- 
fore the maximum compensation of ten dollars per week should con- 
trol the case. 

Compensation for thirty-six and five-sevenths weeks is allowed 
for injury producing temporary disability; that is, from March 18, 
1914, to December 1, 1914, and fifteen per cent. of four hundred weeks 
is ailowed for disability partial in character, but permanent in quality, 
or fifty-five weeks, being from December 1, 1914, to December 21, 
1915. The periods of time having elapsed, it is unnecessary to 
adjudicate upon the prayer for commutation of the payments, the total 
sum of nine hundred and seventeen dollars and fourteen cents being 
presently due, with a credit due thereon of one hundred and eighty-nine 
dollars and four cents, already received by the petitioner, which leaves 
the sum of seven hundred and twenty-eight dollars and ten cents as 
the remainder due petitioner from respondent, for which judgment 
should be rendered, together with costs of this proceeding. The sum 
of seventy-five dollars is hereby settled and determined as compensa- 
tion to be paid by petitioner to his legal advisers, pursuant to the 21st 
paragraph of the Act. 

An order will be signed conforming to the findings herein. 





STOFFA v. EMPIRE STEEL AND IRON CO. 


(Warren Common Pleas, March, 1916). 
Workmen’s Compensation Act—Hernia, Partial in Character, But Permanent in Quality— 
Reasonable Relief for Incapacity Must Be Taken by Injured Workman. 
Case of Joseph Stoffa, petitioner, against Empire Steel and Iron 
Company, respondent. Petition filed under Workmen’s Compen- 
sation Act. 


Mr. George M. Shipman for petitioner. 
Messrs. King & Vogt for respondent. 


ROSEBERRY, J.: The petitioner lived in Oxford, Warren 
county, New Jersey, since April 2, 1907. He ran a drill weighing 
about 275 pounds, which he and his helper would lift and carry to 
new positions as the occasion required. This he did until the mine 
caved in in 1911. He then began working in the timber gang, 
placing timber in shaft No. 5 about 160 feet below the surface. 
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While engaged in placing a plank in position his foot slipped and he 
fell from twenty to thirty feet to the platform below, receiving in- 
juries to his jaw, face and wrist; and he said, “I get all over hurt,” 
The respondent’s physician, Dr. Tunison, attended him. He was 
confined in his bed one week, and after that in the house two weeks, 
and began work again three weeks after the injury, (which occurred 
on August 20, 1911), in the same work as before, in helping to crib 
the shaft. He continued at this work until Nov. 20, 1911, and 
thereafter he worked as driller, helper and mucker until the filing of 
the petition, in fact up to the trial. 

At the end of the three weeks from the day of his injury, Mr. 
Carson, for the respondent, had the petitioner sign a receipt for the 
payment of seven dollars made to him by respondent for temporary 
compensation, but he also signed a release against any future com- 
pensation for the injuries he had received. This release is of no 
consequence in this controversy under Section II, paragraph 20, as 
amended 1913, (P. L. 1913, p. 307.) I am convinced, moreover, that 
the petitioner, a foreigner, was not understandingly informed of the 
purpose of the release, and it was without consideration, if considered 
under the law of 1911. 

The petitioner is ruptured about two inches above the umbilical, 
of the size of a lead pencil or the end of the index finger. He dis- 
covered the rupture about one year after his fall in the mine shaft, 
and connects it with his injury on August 20, 1911, by the fact that 
he had great pain in that region while confined at the house and 
afterward. He drew the attention of Dr. Tunison to the pain and 
said, “I have awful pain on inside.” The Doctor says, “I remember 
that he complained of his side. I found nothing.” The petitioner 
says that he spoke also to Mr. Carson, who paid him the $7.00 
temporary compensation for respondent and took the receipt and 
release, and he spoke to Mr. Duke Pickett, general claim agent of the 
respondent, and he told Dr. Tunison to examine him. All this took 
place within three weeks of his injury. 

“The knowledge of the proper corporate agent must be regarded 
as, in legal effect, the knowledge of the corporation.” Allen v. City 
of Millville, 95 Atl. Rep., p. 130, and this knowledge applies to what- 
ever naturally and proximately results from the injury. 

Respondent’s counsel said in the course of the trial that “It is 
admitted by the attorney of defendant that Joseph Stoffa received 
an injury while working for the defendant, and that it arose out of 
and in the usual course of his employment.” 

The petitioner says, and én this he is supported by his wife and 
son, that he had pain in his “breast,” meaning evidently stomach, 
that it made him weak, and it was necessary for his wife to rub him 
and put a bandage around his stomach, reaching above the place 
where the hernia was discovered one year later; that during the 
intervening time his stomach was kept bandaged during working 
hours, and without it he felt weak and unable to work with comfort. 
The petitioner wore the bandage up to and at the trial. 

It appears that eighteen years before this injury the petitioner 
was operated upon for strangulated hernia, or constipation, and the 
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incision ran from the umbilical to the pubes. There was also a scar 
on the right side of the abdomen, but these, the petitioner’s proof is, 
gave him no trouble. 

The counsel of respondent cites the case of Reimer v. Proctor 
Pub. Co., 56 Vr., p. 443: “Where the doctors refuse to state that 
death was caused by the accident, there is no basis for an inference 
to that effect by the Court. The burden of proof is in accordance 
with the ordinary rule upon petitioner.” 

That the petitioner had pain in his stomach immediately after 
the fall, and that he bandaged the abdomen and had it rubbed, are 
shown by the testimony of petitioner and his wife. The respondent’s 
physician admits that he spoke to him of the pain about two weeks 
after the fall in the mine shaft. There is no evidence of any pain or 
bandaging before the injury. The continuance of the pain and the 
necessity of bandaging to strengthen the abdomen leads up to the 
rupture, which became obvious one year after the fall. The rupture 
may have existed and be the result of the fall without becoming ap- 
parent to an unskilled observer, particularly since the muscle at this 
point is nearly an inch in thickness. Pain would necessarily follow 
the tearing of this muscle, yet the opening may be so small as to 
prevent the protrusion of an entrail in sufficient quantity to pro- 
duce a lump. 

In the testimony of Dr. Thomas Dedrick, that physician says, 
that it may be “as much as a year before the rupture became notice- 
able and before the lump became noticeable to the patient.” To the 
same effect is the testimony of Dr. Hoagland, while to the contrary 
is the testimony of respondent’s three physicians. 

If we dealt in possibilities every case would be surrounded by 
barriers of doubt. What logical inference, therefore, can be drawn 
from the fall in the mine shaft, the accompanying pain, the immediate 
weakness of the abdomen requiring constant, daily bandaging, the 
appearance, after a time, of a lump, showing a rupture? Nothing 
else appearing to explain these physical manifestations, the inference 
is convincing that there was a direct causal connection between the 
fall and the hernia. 

The prevalence of hernia, in a large per cent. in mankind, and 
the ease with which fraud may be practiced upon innocent employers 
lead the Court to be cautious in dealing in inferences, yet, where the 
evidence with the surrounding circumstances lead up to and sup- 
port an inference, the Court should not hesitate to be guided by 
them in arriving at the only reasonable conclusion. I conclude, 
therefore, that the hernia was an accident which arose out of and 
in the course of the petitioner’s employment. 

The extent of the petitioner’s disability, as affirmed by his 
witnesses, ranges from one-third to one-half, while the physicians, 
three in number, one a surgeon, of respondent insist that it does not 
exceed a fraction of one per cent., and that an operation could be 
safely made. The petitioner is not bound to submit to an operation 
where the risk of life is involved. Feldman v. Braunstein, 93 Atl. 
679; McNally v. Hudson M. R. Co., 95 Atl. 122. 

After the injury petitioner did the same kind of work that he 
did before he was injured. He seldom missed any time. He made 
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no complaints to his bosses, nor can I see any difference in his earn- 
ing capacity, and that a properly fitting truss would be a complete 
remedy. 

While the injury is permanent it is also partial. Newbaker y, 
N. Y. S. & W. R. R. Co., 38 N. J. L. J. 179. Reasonable relief for 
incapacity must be taken by the injured workman. 

The evidence leads me to conclude that the hernia can be readily 
retained in place by a truss, and then the physical disability, com- 
pared with his former ability to work, amounts to ten or fifteen per 
cent. Zabory v. Thompson Machine Co., 39 N. J. L. J., 56. 

Total and permanent disability would entitle petitioner to four 
hundred weeks and fifteen per cent. of that is sixty weeks. The pe- 
titioner’s average weekly wages for the six months preceding the 
passer was $11.62. Fifty per cent. of that would be $5.81 for sixty 
weeks. 

Compensation for temporary disability will be allowed for three 
weeks at the same rate per week less the seven dollars paid by 
respondent to petitioner. 





JACKSON v. TOWN OF BOONTON. 
(Morris Common Pleas, April 12, 1916). 
Workmen’s Compensation Act— Death by Kick of Horse Attached to Wagon— Dependency 
Disputed— Commutation. 

Case of Georgianna Jackson, petitioner, against the Mayor and 
Common Council of the town of Boonton, respondent. Petition filed 
under Workmen’s Compensation Act. 

Mr. Nelson C. Doland and Mr. Raymond Dawson for petitioner. 


Mr. Augustus C. Studer, Jr., (McCarter & English), for respond- 


ent. 

SALMON, J.: The petition shows the petitioner to be the 
mother of Joseph Jackson, deceased, who was employed by respond- 
ent, in the capacity of a team driver, and who, on October 22d, 1915 
(date fixed by stipulation), fell from a wagon upon which he was 
working, and was kicked by a horse attached to said wagon, and 
received such injuries therefrom that he died on said day. The pe- 
tition alleges actual knowledge on the part of the respondent, and 
that petitioner was a dependent of deceased. The petitioner prays 
for a determination of the amount of compensation due petitioner and 
“that such money found to be due her may be commutated in one 
lump sum,” &c. 

It might be stated with accuracy that there is no dispute in the 
matter other than that theqrespondent “disputes dependency only 
for the purpose of commutation of the payments,” as shown by stipu- 
lation entered into between the parties. That is to say, apparently, 
liability is admitted, but commutation is opposed. 

Deceased was receiving ten dollars and fifty cents per week, 
according to the evidence of petitioner, and respecting his “salary,” 
she testifies that he “always gave it to me.” Petitioner paid the rent 
and bills for coal and living generally, returning to her son com- 
paratively small amounts from time to time. 
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Petitioner is seventy-six years of age, and has other grown 
children, one of whom lives with her, and, when employed, pays 
board. Petitioner claims to be in poor health and apprehends the 
necessity of boarding, herself, instead of continuing to keep house. 

There are two phases of the matter as presented, the first de- 
pending upon a question of law, solely, and the other being one of 
law and fact. 

Chapter 145 of the Laws of 1913 brings such an employé, as 
was the deceased, within the provisions of the Workmen’s Com- 
pensation Act of 1911. In this Act, which is a supplement, under 
Section 2 thereof, there is an explicit method prescribed by and 
through which compensation is to be made. The Act states that 
“the name of the injured employé, or in case of his death, the names 
of the persons to whom payment is to be made as his dependents, 
shall be carried upon the pay roll, and payment shall be made in the 
same manner and from the same source in which and from which the 
wages of the injured employé were paid. In event that any extra- 
ordinary payment larger than the weekly rate of compensation shall 
be due, such payment shall be made from any fund available for the 
maintenance or incidental expenses of the institution, department, 
board or governing body under and by which the employé was em- 
ployed.” 

It is most probable that the Legislature has thus provided, so 
that the manner of conducting public business with regard to the 
financial end of it should not be disturbed from time to time by the 
necessity of raising large sums to pay money judgments, the order 
of procedure depending as it does upon the method of raising moneys 
for the conduct of public affairs by making the needed appropriations 
from time to time and laying the respective assessments, usually an- 
ticipating the needs of the future. 

This Court takes the view that the twenty-first section of the 
said Act of 1911 does not apply to the situation that obtains here. 
The Act (Chapter 145, Laws of 1913) is mute upon the subject of 
commutation. The doctrine of “the rule of construction is settled, 
that what is not clearly granted (by the State) is withheld” (9 C. E. 
Green 455) is applicable, and further, “no public right can be taken 
away by mere inference or legal construction—it can only be by ex- 
press grant.” (13 Eq. 420). The rule seems to be clear that every- 
thing for the benefit of the State (likewise the municipality) shall be 
taken largely, and everything against the State (likewise the munici- 
pality) shall be taken strictly. Until the Legislature has by its 
enactment provided for the commutation of payments for employés, 
or the dependents of the class of whom the deceased was an example, 
the Court finds no authority for granting the prayer in this regard. 
See Carrell v. State of New Jersey, 38 N. J. L. J., 389. Reference 
has been made to the case of Reiner v. Morris Plains State Hospital 
et al, 37 N. J. L. J., 179; but, in this connection, it does not appear 
that there was any question raised respecting the commutation of 
payments in that case, nor any dispute relative thereto. Apparently 
commutation was ordered at a time when all the payments had al- 
most matured, and it may very well be that the respondent made no 
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objection, in view of the small amount involved, that an order of 
commutation be made, providing liability was found. 

The second phase of the matter goes to whether or not (grant- 
ing for the moment that the petitioner comes within the Act) the 
twenty-first section might be invoked by the petitioner. This hinges 
upon what is, under the circumstances, the “best interest” of the de- 
pendent; however, there must be a statement of the reasons that in- 
duced commutation of the periodical payments into a lump sum. 
Mockett v. Ashton, 90 Atl. 127. Also there must be specific findings 
of fact supported by legal evidence upon which an order to commute 
is based. New York Ship Building Co. v. Buchanan, 87 Atl. 86. The 
power is discretionary in the Court and the “interest of justice” 
must control, 89 Atl. 923. 

It is plain that the statute does not favor commutation, nor are 
advanced years and impaired health given as statutory reasons, such 
as the removal or the proposed removal of the employé from the 
United States, and that the employer has sold or otherwise disposed 
of the greater part of his business or assets. The income regularly 
received arising from the payments is likely to be, under the cir- 
cumstances of this case, more conducive to the best interests of the 
petitioner than the payment of a lump sum to one in her circum- 
stances, having regard to her station in life and manner of living, as 
may be measured, at least in the financial sense, by her experiences 
of the past. Therefore, the conclusion is reached, that, under the 
second phase of the case, the petitioner has not overcome the statute’s 
provision which states that “commutation is a departure from the 
normal method of payment and is to be allowed only when it clearly 
appears that some unusual circumstances warrant such a departure.” 
And further, the injunction placed by the statute upon the Court 
to “constantly bear in mind that it is the intention of this Act that 
the compensation payments are in lieu of wages, and are to be re- 
ceived by . . . . his dependents in the same manner in which 
wages are ordinarily paid.” 

Compensation should be awarded petitioner under the provisions 
of Chapter 244, Laws of 1914 (p. 449), being an Act to amend the 
Workmen’s Compensation Act of 1911, and compensation should be 
computed and allowed for one dependent, namely the petitioner, of 
thirty-five per centum of the wages of deceased, being in this case the 
sum of three dollars and sixty-eight cents, but with the minimum 
clause applied, making the sum of five dollars per week to be paid 
weekly during three hundred weeks. The testimony does not show 
that any payment has beem made; therefore, on April 7th, last, 
twenty-four payments had accrued. No mention has been made, in 
the pleading or testimony, of the expenses of the burial; however, 
the cost of the same should be allowed not to exceed one hundred 
dollars. 

Compensation to the legal advisers of petitioner is settled and 
determined at the sum of sixty dollars to be paid by petitioner; the 
costs of this proceeding to be taxed by the clerk and paid by the 


respondent. 
An order will be made conforming to the findings as stated 


herein. al z 
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VOSIK V. EMPIRE STEEL AND IRON CO. 


VOSIK v. EMPIRE STEEL AND IRON Co. 
(Morris Common Pleas, April 12, 1916). 
Workmen’s Compensation Act—Rate of Compensation—Amputation of Arm—Injured 
Person to Remove from United States— Commutation. 
Case of Lojkum Vosik, petitioner, against Empire Steel and Iron 
Company, a corporation, respondent. Petition filed under Work- 
men’s Compensation Act. 


Mr. Elmer W. Romine for petitioner. 
Mr. Elmer King (King & Vogt) for respondent. 


SALMON, J.: It is admitted by the answer that the petitioner 
was regularly employed by the respondent on November 3d, 1915; 
that his duties were to “attend the ore crushers, clean and oil the 
screens and watch the belt on the pulley and replace it when it 
slipped off ;” that on said date “the belt slipped off the pulley and, in 
attempting to replace the same, his (petitioner’s) left arm got caught 
in the belt and was drawn into the shafting and severely crushed up 
to and above the elbow.” By stipulation it is agreed that amputation 
of said arm within a few inches of the shoulder resulted from his said 
injury. 

It is further admitted that the respondent had actual knowledge 
of said injury; that petitioner received as compensation, wages at 
the rate of thirteen dollars and twenty cents per week; that petitioner 
and respondent have failed to agree upon the amount of compensation 
because of said injury. 

Petitioner prays for compensation “for his temporary disability 
and also for the permanent loss of his arm,” and further prays “that 
compensation found to be due him may be commuted into a lump 
sum.” 

Respondent denies that the petitioner is entitled to compensation 
for temporary and permanent disability, and objects to the commuta- 
tion of the amount that may be found to be due. 

The testimony shows that petitioner now lives in this country ; 
that he was unable to obtain employment because of the loss of said 
arm up to the time of hearing, March 15th, 1916; that, after the injury, 
he remained in the hospital for a little less than five weeks; that his 
injury. became healed on January 11th, 1916, at which time his 
physician gave him “a paper” that petitioner might go to work; that 
petitioner has a wife and four children, all minors, living in Austria ; 
that he has three daughters, married, living in this country; that he 
desires and intends to return to Austria to his wife and minor chil- 
dren. 

It is now found that this case comes within Section 2 of the 
Act, and more particularly under paragraph 11 and clauses (a) and 
(c) thereof. The provisions of paragraph 14, clause (a) are pertinent. 
After the first two weeks, compensation should be allowed under 
paragraph 11, clause (a) during temporary disability. Following 
which, compensation should be allowed under paragraph 11, clause 
(c) “for the loss of an arm, fifty per centum of daily wages during 
two hundred weeks.” Compensation for the injury producing tem- 
porary disability should be paid for the period between November 
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14th, 1915, and January 11th, 1916, inclusive, being eight weeks, at 
the rate of six dollars and sixty cents per week. Compensation for 
the disability partial in character but permanent in quality, namely, 
for the loss of his left arm, should be paid during two hundred weeks 
from the date of the judgment herein. 

The principles announced in the following cases are applicable. 
Where the ends of the fingers on both hands were crushed, compensa- 
tion was allowed under clause (a) of paragraph 11, and also clause 
(c) thereof. John Creagh (by next friend) v. The Nitram Co. 35 
N. J. L. J. 328. Aff’d. 86 Atl. 435. 

Where the ends of the fingers were cut off, compensation for 
temporary disability under eleven (a), and for disability partial in 
character but permanent in quality under eleven (c), was allowed. 
Pabisz v. Newark Spring Mattress Co. 36 N. J. L. J. 114. 

Where the knee was mangled and amputation was had above the 
knee, compensation was allowed in addition to compensation for 
injury partial in character and permanent in quality, being the loss 
of the leg, the petitioner being found to be entitled to compensation 
for temporary disability up to the time petitioner left the hospital. 
Bonaldi v. Hamburg, &c. 36 N. J. L. J. 302. 

Where all the fingers of the right hand were crushed and lace- 
rated and the hand’s usefulness greatly impaired, compensation was 
allowed for injuries producing temporary disability under eleven (a), 
and also for disability partial in character but permanent in quality 
under eleven (c). Fountona v. American Rubber Mfg. Co. of N. J., 
39 N. J. L. J. 92. 

In the case of Vishney v. Empire Steel & Iron Co., 95 Atl. 143, 
it is held: “Temporary, as distinguished from permanent, disability, 
under the Workmen’s Compensation Act, is a condition that exists 
until the injured workman is as far restored as the permanent char- 
acter of the injuries will permit. An apt illustration is a case where 
there has been a loss of both arms. The temporary disability to be 
considered in such an instance is the physical state of the patient 
until the stumps are healed and he is able to get about. The actual 
disability to do effective work is the same in either case and con- 
tinues for life.” 

This case is deemed to be unquestionable authority for the view 
taken herein. See also Birmingham v. Lehigh &c. Co., 95 Atl. 242. 

Commutation is a matter of discretion and must be based upon 
the facts that are shown. New York Ship Building Co. v. Buchanan 
et al., 87 Atl. 86. Payments may be commuted in the discretion of 
the Court if thought in the interest of justice. James A. Banister 
Co. v. Kriger., 89 Atl. 923. 4 

“It is necessary for the Judge, before awarding a lump sum, 
to determine what sum should be paid periodically, and he should 
also state the method by which he reached his result and the reasons 
that induced him to commute the periodical payments into a lump 
sum.” Mockett v. Ashton, 90 Atl. 127. 

Where petitioner’s right hand was crushed and amputated at 
the wrist, the petitioner having a wife and two children in Italy, the 
Court held as follows: “the Court thinks that the petitioner’s desire 
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to return to his home in Italy and live there is proper and right and 
for his own best interests.” Panacona v. Vulcanite Portland Cement 
Co., 37 N. J. L. J. 75. 

In the case of Fountona v. American &c., 39 N. J. L. J. 92, 
before cited, the Court ordered that compensation be commuted in 
order that the petitioner might return to his native home in Italy to 
reside with his father and mother, it being there observed that com- 
mutation “will be for his best interest.” 

While it is true that it is the intention of the Act that the pay- 
ments be made in lieu of wages, and that the Court is constrained to 
bear in mind this intention, at the same time unusual circumstances 
may warrant a departure from the normal method of payment. The 
best interest of the employé is to be considered and a departure 
from the rule should be to avoid undue hardship to him. The 
twenty-first section of the Act provides that compensation may be 
commuted if the employé is about to remove from the United States ; 
that is the situation here. That the petitioner should long to reunite 
with his wife and small children is not only natural, but most com- 
mendable.- Undoubtedly his impaired physical condition has 
prompted his yearning in this respect, not less so than his state of 
depreciated earning power. For all that appears, petitioner may 
reasonably believe that the physical operation of returning to his 
native land is not among impossibilities, even though the turmoil of 
conflict has disarranged methods of transportation. It does not ap- 
pear that he will have insurmountable difficulty in again taking up 
his abiding place with those nearly and dearly related to him. 

Therefore, the compensation for the said two hundred weeks for 
the loss of his left arm, at the rate of six dollars and sixty cents per 
week, should be commuted at its present value when discounted at 
five per centum simple interest. The sum of fifty-two dollars and 
eighty cents for the eight weeks in question, and the further sum of 
twelve hundred and seven dollars and four cents for the two hundred 
weeks, commuted, making a total of twelve hundred and fifty-nine 
dollars and eighty-four cents, is allowed. Payment for medical and 
hospital services and medicines not to exceed fifty dollars in value, 
should be made by respondent, if the same has not thus far been 
furnished at the latter’s expense. The sum of fifty dollars is settled 
and determined as the amount of compensation to be paid by pe- 
titioner to his legal adviser. Costs of this proceeding should be taxed 
by the clerk and paid by the respondent. 

An order conforming to these findings will be made. 





TOMALA v. UNITED PAPER BOARD CO. 
(Morris Common Pleas, April 12, 1916). 
Workmen’s Compensation Act— Injuries to Fingers and Hand-—Compensation. 
Case of Joe Tomala, guardian of John Tomala, petitioner, against 
United Paper Board Company, a corporation, respondent. Petition 
filed under Workmen’s Compensation Act. 
Mr. Robert H. Schenck (King & Vogt) for petitioner. 


Mr. Dante Rivetti for respondent. 
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SALMON, J.: The petitioner’s ward is a minor nineteen years 
of age, and on July 26th, 1915, was in the employ of the respondent, 
Counsel for the latter admits in the evidence all of the facts charged 
in the petition, except as to the extent of the injuries, and also 
respecting the allegation that the sum of one hundred dollars was 
offered as full compensation, which offer was refused. 

Therefore the question of substance to be decided is the character, 
and particularly the degree, of the injuries sustained. 

Petitioner’s ward was engaged in feeding cardboard into a ma- 
chine, when, in so doing, his right hand was caught between two 
rollers, resulting in serious injury to his fingers and hand. The 
wages of the injured were nine dollars per week. Respondent had 
notice of the accident and paid physician’s bill for attendance. 

The doctor attending the injured at the time of injury testifies 
that the ward’s index finger, middle finger and ring finger were all 
smashed; that the thumb was lacerated; that the palm of the hand 
was also smashed, and from the medium line in the palm up to the 
ends of the fingers the skin was removed entirely, and certain bones 
broken in the palm of the hand as well as in some of the fingers. 

There is considerable conflict between the testimony given by 
the physician for the petitioner and the testimony given by the phy- 
sician for the respondent as to the present condition of the hand, its 
usefulness and respecting more particularly the individual fingers 
that were injured. There are adhesions in the center of the hand 
which interfere with its use. There is much scar tissue thereabouts, 
in the neighborhood of where the bones were smashed. Some of 
the nerves are involved, some having beett removed. Much of the 
tissue of the palm of the hand, as well as some of the tissues of 
the fingers, is atrophied. 

It is difficult to consider the case other than from the view point 
of an impaired hand, rather than so many individual fingers injured 
plus the palm of the hand which has been damaged. 

The testimony of petitioner’s physician is to the effect that 
ninety per cent. of the usefulness of the hand has been destroyed; 
respondent’s physician places the estimate at sixty per cent. 

Petitioner’s ward was accustomed to and qualified to perform 
manual labor. The strength and grasping power of his hands were 
of paramount importance. So far as the right hand is concerned, 
both its strength and its grasping power have been largely destroyed 
Very likely he is all but entirely precluded from following a line of 
work that requires grasping power in both hands. For example, 
he may lift an empty wheelbarrow, but not one that is loaded. He 
may also continue his fornter employment, but with very decreased 
dexterity and efficiency. He has in his injured hand motion, it is 
true, but very little power, and without both he is necessarily pre- 
vented in filling those lines of labor to which he was adapted. 

After a full consideration of the evidence, supplemented with 
the opportunity of observation of the injured member, it is not too 
much to conclude that the petitioner’s physician has furnished testi- 
mony upon which a more accurate judgment of the injuries may be 
based. In cases of this nature it is always advantageous to have 
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testimony of one called upon immediately at the time of injury, so 
that the initial conditions may be known as well as the present re- 
sult growing out of those conditions. Therefore, the Court takes 
the view of the estimate of petitioner’s doctor that the usefulness of 
this member namely, the right hand, has been permanently impaired 
to the extent of ninety per cent. thereof (see Blackford v. Green 
et al., 94 Atl. 401), and that compensation should be awarded under 
paragraph eleven, clause (c), which reads: “in all other cases in this 
class, or where the usefulness of a member or any physical function 
is permanently impaired, the compensation shall bear such relation 
to the amounts stated in the above schedule as the disabilities bear 
to those produced by the injuries named in the schedule.” The 
statute provides for the loss of a hand fifty per centum of daily wages 
during one hundred and fifty weeks. In this case ninety per centum 
of one hundred and fifty weeks, or one hundred and thirty-five weeks, 
should be awarded. Fifty per centum of the ward’s wages was four 
dollars and fifty cents, therefore the limitation of the minimum clause 
of five dollars should be applied. 

The sum of forty dollars is settled and determined as the amount 
of compensation to be paid by the injured employé to his legal ad- 
visers. Costs of this proceeding to be taxed by the clerk should be 
paid by the respondent. 

An order conforming to these findings will be made. 





Requesting witnesses to sign a paper designated as testator’s will, 
the signature on which is concealed, is held not sufficient to render 


their signatures a proper attestation and validate the will, in Munn v 
Ehlert, L. R. A. 1915B, 87. 
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SOME STATE NOTES. 


It is stated that Vice-Chancel- 
lor Frederic W. Stevens will re- 
tire from the Bench at the expira- 
tion of his term in 1917. He will 
then have passed his seventieth 
year. 

Mr. Herbert W. Taylor, who 
was admitted to the New Jersey 
Bar at the February Term, 1907, 
and whose offices are at 1 Liberty 
street, New York City, has been 
selected county counsel by the 
Board of Chosen Freeholders of 
Essex county, to succeed the late 
Mr. Alfred N. Dalrymple. 

Mr. Jehiel G. Shipman, of New- 
ark, has become a member of the 
firm of Fort & Fort, of which the 
senior member is ex-Governor 
John Franklin Fort. 


Mr. Charles C. Pilgrim, of New- 
ark, who was admitted to the Bar 
in 1898, has been appointed by 
Mayor Raymond, of Newark, 
Judge of the Third Criminal 
Court of that city. Judge Pilgrim 
will fill the unexpired term of 
Judge H. Edward Wolf, who re- 
cently resigned. 

Mr. Henry Bundy, former bor- 
ough recorder of Linden, died on 
May 3, aged 86, when about to 
reassume the duties of his office, 
In 1902, while Mr. Bundy was 
Justice of the Peace in Jersey 
City, he married himself and filed 
his own marriage certificate. 

The law firm of Beecher & Bed- 
ford, of Newark, has been dis- 
solved, the new firm, consisting 


















































































of Mr. Joseph A. Beecher and 
Mr. Henry C. Beecher, taking its 
place, with offices, as before, in 
the Prudential Building. 

Mr. Richard V. Lindabury, the 
well-known Newark lawyer, is 
now Dr. Lindabury, the degree of 
Doctor of Laws having been con- 
ferred upon him by Princeton 
University. It is an honor well 
placed. 

Mr. William B. Gourley, of 
Paterson, formerly Prosecutor of 
the Pleas of Passaic county, is 
also to be Doctor after June 14, 
as on that date, Seton Hall Col- 
lege, of South Orange, is to confer 
up on him the degree of Doctor of 
Laws. 

Mr. Edmund A. Hayes, of New 
Brunswick, was married on April 
26, to Miss Jane Loretta Dunni- 
gan, daughter of Mr. and Mrs. 
James F. Dunnigan, of Wood- 
bridge. 





NEW U.S. DISTRICT JUDGE. 
A 


Mr. J. Warren Davis, formerly 
Senator from Salem county, and, 
since June, 1913, United States 
District Attorney for the District 
of New Jersey, was appointed, 
early in May, by the President, 
after confirmation by the Senate, 
Judge of the U. S. District Court, 
under the bill recently passed by 
Congress, making another Dis- 
trict in this State. 

Judge Davis was born at Eliza- 
beth City, North Carolina, Mar. 
4, 1867, and graduated, first, from 
the Chester Academy, Chester, 
Pa., in 1892, from Bucknell Uagi- 
versity in 1896, and from Crozier 
Theological Seminary in 1899. 
Upon graduation at Crozier he 
was elected instructor in Hebrew 
and Greek. He made post-grad- 
uate studies at the Universities of 
Chicago and Leipsic; then grad- 
uated from the University of 
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Pennsylvania Law School in 1906, 
and was admitted to the Bar of 
New Jersey at the February 
Term, 1908, and as counselor 
three years later. He is junior 
member of the firm of Davis & 
Davis at Mt. Holly, Camden and 
Philadelphia, and has been active 
in fraternal organizations. 





WOMEN NOT YET PRACTICING LAW- 
YERS IN ENGLAND. 


A recent letter from London 
in “The Canadian Law Times,” 
indicates the slight progress that 
has been made there in the matter 
of permitting women to become 
lawyers. The situation is thus 
stated : 

“Women have invaded, so far 
as they can, the practice of law, 
and although both the General 
Council of the Bar and the Law 
Society refuse them permission to 
practice, there is no objection to 
their becoming unadmitted man- 
aging clerks to solicitors, and the 
Law Society has thrown open the 
use of its library to women who 
are managing clerks to members 
Fortunately, at present this privi- 
lege does not appear to be taken 
advantage of and the writer has 
only seen one lady venture in.” 





COMPILED STATUTES’ SUPPLE- 
MENT. 


By Chapter 56, Laws of 1916, 
a commission, composed of Gov- 
ernor Fielder, Hon. Charles C. 
Pilgrim, Speaker of the As- 
sembly, and Hon. George Gaunt, 
President of the Senate, was 
authorized to appoint an editor 
for a supplement to the Compiled 
Statutes, to be ready in January 
next. The Commission has ap- 
pointed as such editor, Mr. 
Charles DeF. Besoré, of Trenton. 

Mr. Besoré is a native of the 
State of Maryland. He was 
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graduated from Princeton Uni- 
versity in 1901, and from the Uni- 
versity Of Pennsylvania Law 
School in 1904. Becoming a 
member of the Pennsylvania Bar, 
he was subsequently admitted as 
an attorney in New Jersey at the 
June Term, 1908, and as coun- 
selor at the June Term, 1911. He 
was a member of the law firm of 
Berry & Riggins, of Camden, un- 
til January 1, last, when he re- 
moved to Trenton and became 
associated in practice with Mr. 
Scott Scammell. Mr. Besoré has 
published the marginal paster an- 
notations of the annual laws for 
the last six years, and from this 
work has.acquired a thorough 
knowledge of the Compiled Stat- 
utes classification and of the 
legislation to be comprised in the 
supplement to be issued. 





STATE TO REFUND $48,000. 


On June 2 Vice-Chancellor 
Stevens filed his opinion in the 
matter of the refund by the State 
of $48,000 to the Lehigh Valley 
R. R. Co., with interest since 
1889, paid by the railroad for the 
riparian grant at the Big Basin in 
Jersey City, and subsequently set 
aside as void by a decree of the 
Court of Chancery, which was 
afirmed by the Court of Errors 
and Appeals March 8 last. The 
amount involved now aggregates 
more than $100,000. Following 
the affirmance of the Chancellor’s 
decree, the Lehigh Valley ap- 
plied to Vice-Chancellor Stevens 
for an order directing immediate 
payment by the State. The opin- 
ion points out various difficulties 
which would result from an at- 
tempt to enforce such an order, 
temarking that it would probably 
necessitate the calling of a special 
session of the Legislature. As 


187 


pointed out in the opinion, a cer- 
tificate from State Controller Ed- 
ward I. Edwards disclosed that 
the $48,000 was turned into the 
school fund, from which, under 
the Constitution, it could not be 
diverted for any other purpose. 

“The money paid in was co- 
mingled,” said Vice-Chancellor 
Stevens, “with the rest of the 
school fund income, and has no 
separate identity, even if it has 
not been spent. It cannot be 
traced as a fund or restored as 
such. It was not apparently in- 
vested, and it certainly has not 
continuously from the day it was 
received earned interest at six per 
cent.—the rate that the State 
must pay. In view of the con- 
stitutional provision, it is clear 
that neither the Court nor the 
Legislature itself could take any 
part of the school fund not de- 
rived from the $48,000 paid in. 

“It does not appear that there 
is any appropriation made by the 
Legislature out of which the 
whole amount of interest needed, 
a sum with the principal, now 
exceeding $100,000, could be real- 
ized even if this Court could, 
without express legislative 
authority, direct the proper State 
officers to take from the school 
bonds the principal sum of $48,- 
000. 

“It is probable that in order to 
save the basin to the State the 
Governor would, if the Court 
should now order that the money be 
repaid before the next Legislature 
assembles, feel himself obliged to 
call a special session. That is a 
reasonable time to make payment 
which is reasonable under all the 
circumstances of the case. 

“Tf legislative action is required 
it would not be a reasonable time 
if it did not give the Legislature 
an opportunity to act in the cus- 
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tomary way. In view of the fact 
that the payment is comparative- 
ly small, that the parties them- 
selves have voluntary postponed 
for four years or more and that 
the company will receive interest, 
I think the time designated should 
be some time after the Legisla- 
ture meets, and that March 1, 
1917, would not be too long.” 





IMPORTANT NEW OPINIONS. 


The Supreme Court on June 7 
decided many important cases, 
among which were: 

The Court set aside the con- 
viction of Colonel Edward H. 
Dudley, of Philadelphia, indicted 
in Hudson county for procuring 
the absence of his chauffeur, who 
had been subpoenaed to testify 
in divorce proceedings in which 
Colonel Dudley was defendant. 
It was alleged he had advised the 
chauffeur to go to California and 
provided him with money to make 
the trip. The Court held that the 
crime alleged had not been com- 
mitted in Hudson county, and, 
since the indictment failed to 
show any crime, Colonel Dudley 
should have been acquitted. The 
most interesting question ad- 
verted to in the opinion involved 
the right to subpoena a person, 
temporarily in the State, as a 
witness in a civil action. “It may 
be well,” said Justice Swayze, “to 
point out that the question in this 
particular case is important be- 
cause the facts raised the very 
interesting question whether a 
resident of another State, tem- 
porarily present in or passing 
through New Jersey, can be 
served with a subpoena and paid 
a witness fee of fifty cents and be 
thereby compelled to leave his 
own affairs, perhaps in a distant 
State, to attend Court here. The 
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question is novel in our State and 
would require most careful con- 
sideration before we would ven- 
ture to pronowiliiea opinion, 
Yet, if we should eventually hold 
such a service good, we should 
not think that one who, in an- 
other State, had advised the wit- 
ness that he was not bound to 
attend, had _ necessarily been 
guilty of a crime in New Jersey.” 

The obligation of the Lehigh 
Valley Railroad Company to 
maintain bridges across the Mor- 
ris Canal, adequate to meet all de- 
mands of modern traffic, is clearly 
set forth in an opinion filed by 
Justice Swayze in the Supreme 
Court sustaining the indictment 
of the railroad for failure to main- 
tain a proper bridge in Morris 
county. The syllabus is as fol- 
lows: “Although the Morris 
Canal & Banking Co. is not dis- 
charged by its lease to the Lehigh 
Valley Railroad Company from 
the obligation to maintain bridges 
over the canal, imposed by its 
charter, the lessee took a lease in 
perpetuity which is equivalent to 
a title so far as concerns this obli- 
gation, and thereby assumed the 
public burden of maintaining 
bridges. The obligation under 
the charter of the Morris Canal & 
Banking Co. to maintain bridges 
over the canal is not limited by 
the necessities of such traffic as 
existed at the date of its charter, 
but extends to a case where traf- 
fic is increased over a pre-existing 
highway. The operation of motor 
vehicles and the improvement of 
a highway by macadamizing, 
does not affect the charter obliga- 
tion to maintain bridges over the 
Morris Canal.” 

Severely criticizing an indict- 
ment returned in the Cumberland 
County Court, the Supreme Court 
set aside the conviction of George 
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Smith on the fourth count of an 
indictment charging the illegal 
sale of liquor to Campbell Clinger 
and “to divers other persons 
whose names to the grand in- 
quest unknown.” It developed 
at the trial that the grand jury 
was informed as to the names of 
other persons to whom the alleged 
sales had been made, or if not 
that their names might readily 
have been ascertained. This be- 
ing the case Justice Swayze point- 
ed out it was the duty of the jury 
to include this fact in the indict- 
ment. “A false averment in an 
indictment that names were un- 
known,” said Justice Swayze, 
“savors of trickery and is most 
represensible.” 

The Monmouth County Circuit 
was sustained in refusing to set 
aside the report of a referee upon 
whose findings the borough of 
Keyport was awarded judgment 
on a $5,000 surety bond issued 
by the New England Casualty 
Company. The bond was furn- 
ished by Gustav Voelcker, who 
contracted with the borough to 
prepare plans for a water supply 
based upon a capacity of from 
850 to 1,000 gallons a minute. The 
contract guaranteed ninety per 
cent. efficiency and the removal 
of all iron from raw water enter- 
ing the filter, at a cost of not more 
than $15,000. It was alleged the 
ninety per cent. efficiency was not 
produced, that the iron was not 
all removed from the water, and 
that the cost of the plant was not 
within the price stipulated. 

Condemning the triple classifi- 
cation by which an Act of 1915 
providing for the election of a 
court house custodian was made 
applicable only to Bergen county, 
Justice Swayze has filed an opin- 
ion in the Supreme Court dismis- 
sing the proceedings brought by 
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Richard E. Harris to establish his 
right to the custodianship. In ad- 
dition to holding the Act of 1915 
unconstitutional, the Court point- 
ed out that Harris could not sus- 
tain his claim to the position un- 
der an earlier Act of 1910. In 
setting forth the objection to the 
Act of 1915 as special legislation, 
Justice Swayze said: “This act 
applies only to counties having 
between 100,000 and 200,000 in- 
habitants, where a court house 
has been erected in pursuance of 
the Act of Mare¢h 19, 1901, which 
has not adopted or does not here- 
after adopt the civil service act 
of 1908. This is a triple classifi- 
cation. The act does not apply 
to all counties having between 
100,000 and 200,000 inhabitants, 
nor all counties that adopt the 
act of March 19, 1901, nor to all 
counties that fail to adopt the 
civil service act. It seems likely 
that the three qualifications were 
united in order that the act might 
apply to Bergen County alone. 
Such a classification has already 
been condemned.” 

Deciding that the act designed 
to protect the Palisades of the 
Hudson from mutilation by ad- 
vertisements is unconstitutional, 
the Supreme Court has set aside 
the conviction of Alexander 
Lamb, an employé of the Jersey 
City Poster Advertising Com- 
pany. Lamb was indicted for put- 
ting up a sign on the westerly 
side of the Clifton road near the 
base of the new boulevard bridge, 
between Clifton terrace and Wil- 
bur place. It was admitted that 
the sign was put up with the con- 
sent of the owner of the property 
and the Court held that the act 
which sought to deprive the own- 
er of the right to devote his prop- 
erty to such a purpose was in viola- 
tion of the constitutional prohibi- 
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tion against taking property with- 
out compensation. “It was ad- 
mitted,” said the Court, “that the 
defendant put up the sign on the 
owner’s property under his de- 
mise, and it is not claimed that it 
is detrimental to public safety, 
health or morals, and, therefore, 
the constitutional question is 
whether the Legislature can de- 
prive an owner of the use of his 
lands for the purpose of advertis- 
ing a business, when the sign 
does not endanger public safety 
or effect the health or morals of 
the community. We are of the 
opinion that it cannot. Under the 
present statute, the land owner is 
forbidden to use his own land for 
advertising purposes. That, we 
think, is taking his land without 
compensation. Therefore, the law 
contravenes the Constitution and 
will not support the conviction.” 

Holding that the deputy sheriffs 
or strike breakers furnished to the 
sheriff of Morris county by Jere- 
miah F. O’Brien during the 
Wharton strike were acting un- 
der instructions from the sheriff, 
rather than O’Brien, the Supreme 
Court has set aside a verdict for 
personal injuries recovered 
against O’Brien by Lewis C. 
Nichols. The deputies were sworn 
in by the sheriff and their services 
were paid for by the Board of 
Freeholders. 





BOOK N TICE. 


THE GIST OF REAL PROP- 
ERTY LAW, by Harold GSAron, 
M. A., of the New York and New 
Jersey Bars. New York: Writers’ 
Publishing Co., 1916. Pp. 265. 

This work, flexibly bound, is of 
a size which might be put in the 
pocket, and contains, in an admir- 
ably condensed form, the law of 
real property. The author states 


it was “prepared primarily to 
meet the requirements of the 
Summer school course in the New 
York Law School.” We find 
only two faults with the book: 
the first that the citations are 
relegated to an Appendix, but 
there are no references to that 
Appendix in the text; second, 
that there is no index. A great 
deal of good law is compressed 
in this book in a comparatively 
small space, and it can be recom- 
mended to all law students, not- 
withstanding there are many fea- 
tures in the law of New York 
which do not govern in New Jer- 
sey. 





OBITUARIES. 


Mr. Henry C. Suypam. 


Mr. Henry C. Suydam, of 
Bound Brook, having a law office 
both there and at Plainfield, died 
at his home in Bound Brook on 
May 11, after an illness of about 
ten days. While complaining 
somewhat during the past year, 
his death was sudden to his 
friends. An affection of the heart 
is ascribed as the cause of death. 

Mr. Suydam was born near 
Flemington, April 19, 1853, stud- 
ied at Peddie Institute, Hights- 
town, and entered Brown Uni- 
versity, from which he graduated 
in 1876. He read law with Vice- 
Chancellor Bird and George A. 
Allen, of Flemington, and was ad- 
mitted to the Bar as an attorney 
at the June Term, 1879, and as 
counselor at the June Term, 1884. 
He began practice at Bound 
Brook and continued it there ever 
after, although he also opened a 
branch office in Plainfield about 
fourteen years ago. It was his 
custom to spend his mornings in 
the latter city, and the rest of the 
day at Bound Brook. He was in 
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his Plainfield office last about ten 
days before his death. 

Mr. Suydam was a careful at- 
torney, acting for years as coun- 
sel for the Bound Brook Building 
and Loan Association. His was 
chiefly an office practice. He had 
an unusual social character, know- 
ing and meeting with everybody 
on a pleasant footing, and thus 
had a wide circle of acquaintances 
and friends. He never sought 
public office and was not affiliated 
with fraternal organizations. He 
led an upright life and was an ac- 
tive member of the Congregation- 
al church at Bound Brook. He 
was a pronounced Republican in 
politics and took great interest in 
National and State affairs. His 
only surviving relative was his 
wife, who was Miss Emily Park- 
er, daughter of Avery and Ellen 
H. Parker, of Flemington. He 
had no children. 


Mr. Joun E. LANnNING. 


Mr. John E. Lanning, of Long 
Branch, one of the best known 
lawyers in Monmouth county, 
died on May 9, following a stroke 
of apoplexy, which occurred in 
the law office of Mr. Charles L. 
Sherman, in New York City, on 
April 26. 

Mr. Lanning was born at Law- 
renceville, Mercer county, in 1840, 
and was, ‘therefore, ‘seventy-six 
years of age at the time of his 
death. He was the son of a farm- 
er, but graduated from Rutgers 
College in 1860. He then read 
law in the office of Mercer Beas- 
ley, afterwards Chief Justice, at 
Trenton, and was admitted as at- 
torney at the June Term, 1863, 
and as a counselor at the Febru- 
ary Term, 1871. For about a year 
he practiced in Jersey City and 
then decided to go to Long 
Branch, where he was the first 


lawyer to open an office in that 
seaside resort. His practice grew 
steadily and, in 1877, he was ap- 
pointed county prosecutor. In the 
early days of Asbury Park he 
opened a branch office, and a few 
years ago he discontinued his 
Long Branch office in favor of the 
one at Asbury Park. While he 
resided at the latter place in Sum- 
mer time, his permanent home 
was at Long Branch. During the 
past fifteen years Mr. Lanning 
had many reference matters re- 
garding the partitioning of real 
estate and in divorce cases. He 
was a member and one of the 
founders of the old Bar associa- 
tion of Monmouth county which, 
in 1908, 30 years after the organ- 
ization of the first association, 
was merged with a new body 
which is now known as the Mon- 
mouth Bar Association. He was 
a strict Democrat in politics but 
was not especially active in party 
circles. 

Mr. Lanning married Miss 
Mary Scudder, of Lawrenceville, 
who survives him, but who has 
been an invalid for a number of 
years. The only child is Mrs. Ada 
DeGraw, wife of Frederick De- 
Graw, of Brooklyn. 


Mr. ALFRED N. DALRYMPLE. 


Mr. Alfred N. Dalrymple, coun- 
sel of Essex county, leader of the 
Essex County Republican party, 
and as such one of the most ac- 
tive politicians in northern New 
Jersey, was suddenly killed on 
May 21 by automobile injuries. 
He was returning home from 
Dover shortly before eleven 
o’clock in the evening (of Satur- 
day), in company with his wife 
and Mr. and Mrs. Andrew C. 
Snyder, after a dinner in the Pine 
Terrace Inn, and, when on East 
Blackwell street, Dover, while 


























































going up a steep grade around a 
curve, the motor he was driving 
stalled and the car drifted back- 
ward. Mr. Dalrymple kept the 
car in the road while it was going 
backward, when the machine 
swerved and plunged down an 
embankment, turning turtle. Mr. 
and Mrs. Snyder were able to get 
out in safety, but the steering 
wheel had crushed Mr. Dal- 
rymple, driving his ribs into his 
lungs. When passersby aided to 
lift the machine to one side, they 
took Mr. Dalrymple unconscious 
in another automobile to the 
Dover General Hospital. There 
he was, later, restored to con- 
sciousness, but died near noon 
Sunday. 

Mr. Dalrymple was born in 
Washington, Warren’ county, 
forty-two vears ago, but belonged 
to the Dalrymple family of Mor- 
ristown. He was educated in the 
public schools in Washington, and 
his start in the business world 
was as a stenographer for a 
Washington correspondent of 
several newspapers. His familiar- 
ity with public affairs in Congress 
fitted him for confidential posi- 
tions with several members of the 
House of Representatives. In 
1895, when Representative R. 
Wayne Parker went to Washing- 
ton, he selected Mr. Dalrymple 
as his confidential secretary. 
Later Mr. Dalrymple was at- 
tracted to the study of law and 
entered the offices of Cortlandt & 
R. Wayne Parker in Newark. He 
entered Columbia University 
Law School and was graduated 
with the degree of bachelor of 
laws. In 1897 he was admitted to 
the Bar in the District of Colum- 
bia and at the June Term, 1901, 
became a member of the New Jer- 
sey Bar, becoming counselor in 
1910. At his death he was senior 
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member of the firm of Dalrymple, 
Williams & Murphy. 

He had been an active member 
of the Common Council, of New- 
ark, where his recognized ability 
was such that, about seven years 
ago, he was made chairman of the 
Essex County Republican Com- 
mittee. The principal campaign 
in which he figured as county 
chairman was that of Vice-Chan- 
cellor Vivian M. Lewis, who op- 
posed President Wilson for Goy- 
ernor in 1910. As county chair- 
man, as well as a member of the 
Republican State Committee, Mr. 
Dalrymple had an active part in 
the Lewis campaign. In 1911 he 
resigned the chairmanship when 
he was appointed by President 
Taft as collector of customs for 
the port of Newark. Since then 
he had become a power in politics 
in Essex and in the State. 


Mr. Joun LILLY. 


Mr. John Lilly, of Lambert- 
ville, died April 25, after an ill- 
ness of about five years. 

Mr. Lilly was the son of the 
late Dr. Samuel Lilly, of Lam- 
bertville, who was Consul-Gen- 
eral to British India in 1861 under 
President Buchanan. He read 
law with Justice Bennet Van- 
Syckel and J. Newton Voor- 
hees, of Flemington, and was ad- 
mitted to the Bar as an attorney 
at the June Term, 1872, and as 
counselor three years later. He 
was city attorney of Lambertville 
in 188. He married Lavilla 
Smith, daughter of George S. 
Smith and Rebecca A. Cory, of 
Atchison, Kansas, and there was 
one son, William, born in 1884. 
Mr. Lilly, like his father, was 2 
large man. He was peculiar in 
many ways, but had a large circle 
of acquaintances in Hunterdon 
county. 








